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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

CLAY WALLACE, )
Plaintiff, g

V. 3 No. 4:03CV277 FRB
JOHN COITLE, et al., g
Def endant s. g

VEMORANDUM AND ORDER

Presently pending before the Court is defendant Kerry
MIls Mtionto Dismss Plaintiff’s Second Anended Conpl ai nt or,
in the Alternative, Mtion for Summary Judgnent (filed June 7,
2006/ Docket No. 99); and defendants John Cottle, Danny Torres and
Lincoln County, M ssouri’s Amended Mdtion for Summary Judgnent
(filed January 31, 2007/ Docket No. 120). Al matters are pending
bef ore t he undersi gned United States Magi strate Judge, with consent
of the parties, pursuant to 28 U S.C. 8 636(c).

This cause of action arises out of events occurring in
Li ncoln County, Mssouri, on June 13, 2001, relating to the
crim nal i nvestigation of conduct involving the illegal
manuf acturing of nethanphetam ne, and plaintiff Cay Wllace' s
arrest and subsequent detention resulting therefrom 1In his Second
Amended Conplaint, plaintiff clains that Lincoln County Sheriff
Danny Torres, Lieutenant John Cottle, Kerry MIIls, and others

conspired to fabricate evidence against him to support crimnal
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charges upon which to arrest him?! Plaintiff also clainms that such
unl awful conduct was caused by and done in accordance with the
policies, practices, custons, or usage of defendant Lincoln County,
M ssouri . Plaintiff brings this action pursuant to 42 U S. C. 8
1983 claimng defendants’ conduct violated his constitutional
rights as protected by the Fourth, Fifth, Ei ghth, and Fourteenth
Amendnents. Plaintiff also seeks redress under 42 U S.C. § 1985
claimng that defendants conspired to deprive him of his civil
rights, and under 42 U S.C. 8 1986 claimng that each defendant
failed to prevent the others from engaging in such wongful
conduct . Finally, plaintiff invokes this Court’s supplenental
jurisdiction and brings various state law clains alleging that
def endants’ conduct constituted an abuse of process, nalicious
prosecution, false arrest, fal seinprisonnent, negligent infliction
of enotional distress, and violations of the Mssouri Constitution.

Def endants now nove for summary judgnent on plaintiff’s
clains arguing that there are no genuine issues of material fact
and that they are entitled to judgnent as a matter of |aw, to which
plaintiff has responded. Pursuant to Rule 56(c), Federal Rul es of
Cvil Procedure, a court my grant summary judgnent iif the

informati on before the court shows that there are no materi al

1'n his Second Anended Conplaint, plaintiff also nanmed
Detective Jason Mnyx as a defendant and alleged that he
participated in the conspiracy. Defendant Manyx was di sm ssed from
this cause without prejudice pursuant to Fed. R Cv. P. 4(m for
plaintiff's failure to tinely effectuate service upon him
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i ssues of fact in dispute and that the noving party is entitled to

judgnent as a matter of |law. Anderson v. Liberty Lobby, Inc., 477

U S. 242, 247 (1986). The burden of proof is on the noving party

to set forth the basis of its notion, Celotex Corp. v. Catrett, 477

UusS 317, 323 (1986), and the court nust view all facts and
inferences in the |light nost favorable to the non-noving party,

Mat sushita Elec. Indus. Co. v. Zenith Radio, 475 U S. 574, 587

(1986). Once the noving party shows there are no material issues
of fact in dispute, the burden shifts to the adverse party to set
forth facts showing there is a genuine issue for trial. 1d. The
non-nmovi ng party may not rest upon its pleadings, but nust cone
forward with affidavits or other adm ssible evidence to rebut the
notion. Celotex, 477 U S. at 324.

Summary judgnment is a harsh renmedy and should not be
grant ed unl ess the novant "has established [its] right to judgnent
with such clarity as to leave no room for controversy." New

Engl and Mutual Life Ins. Co. v. Null, 554 F.2d 896, 901 (8th Cr

1977). The Eighth CGCrcuit has noted, however, that "sunmary
judgment can be a tool of great utility in renoving factually
i nsubstantial cases from crowded dockets, freeing courts' tria
time for those that really do raise genuine issues of material

fact." City of M. Pleasant, lowa v. Associated Elec. Coop., Inc.,

838 F.2d 268, 273 (8th Gr. 1988).
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| .  Evidence Before the Court on the Mtion

On June 13, 2001, inthe Crcuit Court of Lincoln County,
M ssouri, Associate Crcuit Judge Dan B. Dildine issued a fel ony
arrest warrant for plaintiff Cay Wallace on a crimnal conpl aint
charging plaintiff with Manufacture of a Controlled Substance and
Endangering the Wl fare of a Child. (Cottle Affid., Exhs. 3, 4.)
I n support of the conplaint and application for warrant, a Probabl e
Cause Statenent was submtted by Detective Jason Manyx, an officer
with the Lincoln County Sheriff’'s Department, which recited the
fol | ow ng:

a. On June 13, 2001, | was contacted by Deputy C ayton

who advised that while conducting patrol in the
area of 1578 E. Highway 47, Wnfield, Lincoln

County, Mssouri, he snelled an odor of ether
emtting from the residence of 1578 E. Hwy. 47,
Wnfield, Mssouri. A strong odor of ether is

conduci ve to the manufacturing of nethanphetam ne.
Deputy Cayton then noved to a safe |ocation,
however maintai ned surveillance on the residence.

b. Upon notification, | responded to the above
| ocation and net with the honeowner who advised
t hat on June 13, 2001 at approximately 2400 hours
he was contacted by a fenmal e subject identified as
“Rita”. According to the honmeowner “Rita” asked if
Clay J. Wallace would cone to 1578 E. Hi ghway 47,
Wnfield, Lincoln County, Mssouri, and cook
met hanphetam ne. It should be noted that prior to
my arrival, Det. Lt. Cottle advised the honmeowner
of his constitutional rights per M randa.

C. Upon request, the honmeowner granted “Rita”
perm ssion for Clay Willace to manufacture
met hanphet am ne. Upon granting perm ssion, the

homeowner along wth “Rta” and a subject
identified as “Jason” proceeded to the Cday J.
Wal | ace residence of 242 (0ak Bend, Wnfield,
Li ncol n County, M ssouri. \Wen later returning to
his residence he observed “Rta” and a subject
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identified as Mark WI | ians cooki ng nmet hanphet am ne
in the kitchen of 1578 E. H ghway 47, Wnfield
Lincoln County, M ssouri. According to the
homeowner he went into his den (conputer roon) in
order to separate hinself frominvolvenent. Wen
entering the bedroom Jason proceeded into the
kitchen and began assisting Wlliams and Rita in
t he manufacturing process.

d. After approximately 15 mnutes, Cay J. Willace
arrived at 1578 E. Hi ghway 47, Wnfield, Lincoln
County, M ssouri , with his young daughter,
[“C.L."]. When arriving, Willace then proceeded
into the kitchen and began cooki ng nmet hanphet am ne
with “Rta” and Mark W1l i ans.

e. According to the honeowner, the subjects cooked
met hanphet am ne until an airplane was heard flying
above the residence. The subjects then halted
t heir operation.

f. In further conversation with the honeowner, it was

revealed that Clay J. Wallace left the prem ses
with approximately 1 oz. of finished product.
According to the homeowner, Wallace left in a gray

car.
g. When requested, the homeowner consented to a search
of the residence at 1578 E. H ghway 47, Wngfield,
Li ncoln County, M ssouri. At which tinme, nyself,
Det. Lt. Cottle, and Det. Lang searched the
resi dence and found the foll ow ng: lying on the

living room couch two 100cc syringes of which one
was half filled with a liquid substance that |ater
field tested positive as nethanphetamne; two
baggi es of white powder substance which also field
tested positive as nethanphetamne; two jars of
white chunked powder contained in coffee filters
were |ocated in “Jason’s” room and one jar of
white powder substance was also located in
“Jason’ s” coat.

h. As assisting Lincoln County Deputy Derreck Darter
neared the driveway of 1578 E. Hi ghway 47,
Wnfield, Lincoln County, Mssouri, then turned
east bound onto H ghway 47. [sic] According to the
deputy, the gray vehicle exited the driveway onto
East bound Hi ghway 47. Upon observing the said
vehicle, the Deputy attenpted to catch up with the
vehicle and stop it, however was unable to dos o
[sic], due to losing sight of the gray car.

i I n conducting an area canvas, Lincoln County Deputy
Derreck Darter |ocated a gray car at 268 Cak Bend,
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Wnfield, Lincoln County, M ssouri. I n checki ng
t he hood of the car, the deputy found it to be hot.
The deputy possessed know edge that Cay J. WAl l ace
resided at 242 Oak Bend, Wnfield, Lincoln County,
M ssouri . Deputy Darter established contact with
Clay J. Wall ace, thus verifying his presence at 242
Cak Bend, Wnfield, Lincoln County, M ssouri.

(Cottle Affid., Exh. 4.)?2

Def endant Kerry MIIls is the “homeowner” to which Detective Manyx
referred in his Probable Cause Statenent, and resided at 1578 E.
H ghway 47, Lincoln County, Mssouri, on June 12 and 13, 2001.
(Cottle Affid., Exh. 5; Wallace Affid., Exh. Tr. 3 at p. 37.) In
addition to those | aw enforcenent officers identified in Detective
Manyx’ s Probabl e Cause St atenent, Sergeant Henke and Deputy Etling
of the Lincoln County Sheriff’s Departnment were al so present on the

MIls property on June 13, 2001, and participated in the

2A review of the reports upon which Detective Manyx relied in
maki ng hi s Probabl e Cause Statenent (see Cottle Affid. at para. 10)
shows that Deputy C ayton noticed the ether snell in the area at
approximately 2:15 a.m on June 13, 2001; that after initial
i nvestigation, Deputy Clayton contacted Sergeant Henke regarding
the snmell at about 2:45 a.m; that at approximately 3:15 a.m,
Ser geant Henke requested assistance fromDeputy Darter; that while
en route to the area to provide assistance, Deputy Darter observed
a silver-colored vehicle exit fromthe MIIls property, after which
Deputy Darter gave chase in his patrol car; that at approximately
3:25 a.m, Deputy Darter observed the silver-colored vehicle to be
|ocated in a driveway two residences away from plaintiff’'s
resi dence, and that investigation of the vehicle showed t he engine
conpartment hood to still be warm that Deputy Darter thereafter
made contact with plaintiff at his residence; and that Detective
Manyx was contacted at approximately 3:19 a.m regarding the
di scovery of the net hanphetam ne production operation at the MIls
property, after which Detective Manyx proceeded to the property to
conduct investigation. (Cottle Affid., Exh. 5.)
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investigation. (Cottle Affid., Exh. 5.)

Later that sane date, June 13, 1001, Detective Manyx and
Detective M chael Lang effectuated the arrest of plaintiff at 242
Cak Bend, Wnfield, Mssouri, upon the warrant issued by Judge
Di | di ne. (Cottle Affid. at para. 8, Exh. 2.) Upon being taken
into custody, plaintiff was held wi thout bond. (R chards Affid. at
para. 3.) A prelimnary hearing was conducted in the crimnal
cause of action on July 17, 2001, after which bond was set.
Plaintiff thereafter secured his pretrial release after being in
custody for eighty-four days. (Richards Affid. at para. 3; Wl l ace
Affid. at para. 7; Second And. Conpl. at para. 17.3%)

At the tine plaintiff was arrested on June 13, 2001, he
had a crimnal cause of action pending against himfrom 1999 in
whi ch he was charged in the Grcuit Court of Lincoln County with
four counts of Distributing a Controlled Substance. (Ri chards
Affid. at para. 4.) On or about Decenber 7, 2001, while plaintiff
was released on bond in this June 2001 action, plaintiff was
charged wi t h Possessi on of a Control |l ed Substance and Manuf act uri ng
and Distributing a Controll ed Substance arising out of an incident
whi ch occurred in Decenber 2001. (ld. at para. 3.) On March 1,
2002, plaintiff entered into a plea agreenent with the State

whereby plaintiff agreed to plead guilty to one count of

A verified conplaint, such as that submitted by plaintiff
here, is equivalent to an affidavit for the purposes of summary
judgment. WIllianms v. Adans, 935 F.2d 960, 961 (8th Cr. 1991).

-7-
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Distributing a Control | ed Substance as charged i n 1999, i n exchange
for the State’s dism ssal of the three remaining 1999 charges as
well as the charges filed in June and Decenber 2001. (ILd. at
paras. 5, 6.) As a result of the plea agreenent, plaintiff was
sentenced to atermof thirteen years’ inprisonnment. (ld. at para.
6.)

At the prelimnary hearing on July 17, 2001, Kerry MIls
testified as to the events of June 13, 2001. Such testinony was
consistent with the statenents attributed to hi mby Detective Manyx
in Detective Manyx’s Probabl e Cause Statenent of that sane date.
(wWal l ace Affid., Exh. Tr. 3 at pp. 36-46, Exh. Tr. 4.) At the
hearing, MIls testified that he was i ntervi ewed by Detective Manyx
at the scene on June 13, 2001 (Wallace Affid., Exh. Tr. 4 at p.
60), and was advi sed by Detective Cottle that fel ony charges could
be brought against himif he did not cooperate (Wallace Affid.,
Exh. Tr. 3 at p. 46, Exh. Tr. 4 at p. 47). MIlls testified that
Detective Cottle fully explained his rights to him after which

MIls wote a statenent that, inter alia, inplicated plaintiff’s

i nvol venent in the occurrences of that date. (Wallace Affid., Exh.
Tr. 4 at 47; Cottle Affid., Exh. 5, Voluntary Statenent.) MIlls
further testified that he was prom sed that no charges would be
brought against himif he wote the statenment against plaintiff.
(wWal l ace Affid., Exh. Tr. 4 at 47.)

In an affidavit submtted to the Court in response to
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defendants’ notions for sunmmary judgnent, Mark WIllians attests
that he was present at Kerry MIIls’ residence during the eveni ng of
June 12 through the early norning hours of June 13, 2001, i ncl uding
such tinme when | aw enforcenent officials arrived at the property
and secured the arrests of various participants in the illega
activity, including hinmself, M. WIlliams. M. WIlians further
attests that subsequent to his arrest, and upon Detective Cottle’s
request, he provided Detective Cottle a witten statenment that
placed plaintiff at the MIIls residence that night cooking
met hanphetam ne. (WIllians Affid. at paras. 2, 3.) M. WIlians
further attests that, contrary to his witten statenent to
Detective Cottle, neither plaintiff nor his daughter were present
at the MIls residence at the tine of the incidents in question.
(Id. at para. 4.) Nothing before the Court shows, however, that
prior to the arrest warrant being sought for plaintiff’s alleged
i nvol venent in the crimnal activity of June 13, 2001, M. WIIlians
attenpted to retract his incul patory statenent agai nst plaintiff or
in any other way informLincoln County authorities that plaintiff
was not at the MIls residence. Nor does any evidence before the
Court showthat prior to giving statenents to Detectives Cottle and
Manyx on June 13, 2001, MIIls was instructed and agreed to provide
false informati on regarding plaintiff’s alleged invol venent in the

occurrences of June 13, 2001.
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1. Discussion

In his Second Anended Conpl aint, plaintiff alleges that
MIls statements to Detectives Cottle and Mnyx regarding
plaintiff’s involvenent in manufacturing nethanphetam ne on June
13, 2001, were false and that such statenents were the result of a
pl an devel oped by Detective Manyx and defendants Cottle and Torres
to induce MIls to nmake such false statenents in exchange for an
agreenent not to charge MIls with illegal conduct. Plaintiff
further clains that at the tinme the warrant was sought for his
arrest, defendants had in their possession information fromDeputy
Darter which placed plaintiff at his residence at the tinme of the
seizure at MIIls’ property as well as information that the suspect
gray vehicle was not plaintiff’s, but that defendants deliberately
failed to include this information in their reports and unlawfully
continued in their pursuit of crimnal charges against plaintiff
based on knowingly false information. Plaintiff clainms that this
conduct and the fabrication of evidence resulted in his arrest
wi t hout probabl e cause and false inprisonnment in violation of his
Fourth, Fifth, Ei ghth, and Fourteenth Amendnent rights. Plaintiff
seeks redress under 42 U S.C. 88 1983, 1985 and 1986, as well as
under M ssouri law. The Court first turns to those clains over
which it has original jurisdiction.

A Ei ght h Anendnent d ai ns

To the extent plaintiff’s Second Anended Conpl ai nt bri ngs

-10-
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clains alleging violations of the Ei ghth Amendnent, the clains
should be dism ssed. The Eighth Anmendnent "is specifically
concerned with the unnecessary and wanton infliction of pain in

penal institutions,” Witley v. Albers, 475 U S. 312, 327 (1986),

and is applicable “*only after the State has conplied with the

constitutional guarantees traditionally associated wth crim nal

prosecutions.’” G aham v. Connor, 490 U.S. 386, 398-99 (1989)

(quoting Ingrahamv. Wight, 430 U. S. 651, 671 n.40 (1977)). The

undi sput ed evi dence before the Court shows the conduct conpl ai ned
of here occurred prior to plaintiff’s arrest and detention and not
t hereafter. | nasnuch as plaintiff’s clainms do not involve any

post - convi cti on conduct, the Ei ghth Amendnent is i napplicable. See

Rice v. Barnes, 966 F. Supp. 877, 887 n.11 (WD. M. 1997).

B. Def endant MI1ls

Plaintiff clains that defendant MIIls acted as a
confidential informant in providing information to state officers
and therefore is liable under 42 U S.C. 8§ 1983 for the resulting
violations of plaintiff’'s constitutional rights. Plaintiff also
clainms under 42 U . S.C. 8 1985 that defendant MIIls conspired with
others to deprive plaintiff of his civil rights and is liable to
plaintiff under 42 U.S.C. 8 1986 for his failure to prevent others
from so conspiring. For the following reasons, these clains
agai nst defendant MIIls nust fail.

For liability to attach under 42 U S C. § 1983, a

-11-
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plaintiff nmust allege the violation of a right secured by the
Constitution and laws of the United States, and nust show t hat the
al | eged deprivation was commtted by a person acting under col or of

state law. Roe v. Hunke, 128 F.3d 1213, 1215 (8th Cr. 1997). To

hold a private party liable under 8§ 1983, a plaintiff nust
establish not only that the private actor caused a deprivation of
constitutional rights, but that he willfully participated with
state officials and reached a nutual understandi ng concerning the

unl awf ul objective of a conspiracy. Dossett v. First State Bank,

399 F.3d 940, 951 (8th Cr. 2005) (citing Adickes v. S.H Kress &

Co., 398 U. S 144, 152 (1970)). To survive sumrmary judgnent on a
8§ 1983 claim against a private party defendant, plaintiff “nust
offer evidence sufficient to support the conclusion that the
defendant[] ‘directed [hinself] toward an unconstitutional action
by virtue of a nutual understanding,’ and provide facts whi ch woul d

establish a ‘neeting of the mnds.”” DuBose v. Kelly, 187 F.3d

999, 1003 (8th Cr. 1999) (quoting Wihite v. Walsh, 649 F.2d 560,

561 (8th Gir. 1981)).

The undi sput ed evi dence before the Court shows MIIs not
to have been a state actor in his provision of information to
Detectives Cottle and Manyx on June 13, 2001, and thus cannot be
liable under 8§ 1983 for any alleged deprivation of plaintiff’s
constitutional rights. Plaintiff has presented nothing to the

Court to counter defendants’ showing that MIlIls provided
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information to Detectives Cottle and Minyx only wupon their
questioning of himin relation to the discovery of evidence of
crimnal activity occurring on his property and in his residence.
No 8§ 1983 liability attaches to a private actor for nerely
answering a |l aw enforcenent official’s questions regardi ng a case.

See Mller v. Conpton, 122 F.3d 1094, 1098 (8th Cr. 1997). See

also Lane v. Johnson, 385 F. Supp. 2d 1146, 1151 (D. Kan. 2005)

(“[Aln individual does not act under color of law nerely by
reporting an alleged crine to police officers who take action
t hereon.”). To the extent plaintiff appears to allege that
defendant MIIls wllfully participated in the |aw enforcenent
officials’ “plan” to ensnare plaintiff by agreeing to provide fal se
information as instructed by such officials, plaintiff has provided
no evidence other than his bare assertions that |aw enforcenent
officers planned to obtain false information fromMIIls inplicating
plaintiff in crimnal activity. In order to wi thstand summary
judgnent, plaintiff “nust substantiate his allegations wth
‘sufficient probative evidence [that] would permt a finding in
[his] favor on nore than nere speculation, conjecture, or

fantasy.’" Mody v. St. Charles County, 23 F.3d 1410, 1412 (8th

Cr. 1994) (quoting Gegory v. Rogers, 974 F.2d 1006, 1010 (8th

Cr. 1992)); see also Haas v. Kelly Servs., Inc., 409 F.3d 1030,

1036 (8th G r. 2005) (“Evidence, not contentions, avoids sumrary

j udgnent.”). “A mere scintilla of evidence is insufficient to

-13-
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avoid summary judgnent.” Mody, 23 F.3d at 1412.

The evidence before the Court indisputably shows that
MIls voluntarily provided information to | aw enforcenent officers
regarding plaintiff’s and others’ involvenent in the incidents of
June 13, 2001; that such information as to plaintiff’s presence was
corroborated in part by Deputy Darter’s independent observation of
a vehicle leaving the area, that such vehicle fit the description
of the vehicle driven by plaintiff to the MIls property that
night, that shortly after pursuit of the vehicle Deputy Darter
| ocated the vehicle in a driveway which was | ocated two resi dences
fromplaintiff's residence, that the hood of the vehicle was warm
to Deputy Darter’s touch, and that Deputy Darter | ocated plaintiff
at his residence upon his discovery of the suspect vehicle (see
Cottle Affid., Exh. 5 at pp. 5-6, Supplenental Narrative Report);
and t hat evi dence of net hanphet am ne producti on was i ndeed found at
and seized fromthe MIls property. To the extent evidence shows
t hat subsequent to being interviewed by Detective Manyx, MIIls was
asked by defendant Cottle to reduce his statenent to witing and to
include therein the information relating to plaintiff Wllace,
there is no evidence that MIls agreed to cooperate and provide
incrimnating information regarding plaintiff until after he had
already inplicated plaintiff in his oral statenents to the

of ficers. Cf. United States v. Darden, 70 F.3d 1507, 1541 (8th

Cr. 1995) (in the absence of evidence that governnent w tness

-14 -
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agreed to cooperate wth governnent prior to obtaining
incrimnating statenments from defendant, witness was a private
citizen and not a state actor at the tine statenents were nade).
In spite of the defendant Cottle’'s use of prom ses to persuade
MIls to provide a witten statenment regarding plaintiff’s
activities as MIIls had described them the facts presented by
plaintiff neverthel ess do not raise a genuine issue that MIls was
intentionally fed evidence by the officers and cooperated with the
officers in denying plaintiff his constitutional rights by

provi ding fal se evidence against him See Reasonover v. St. Louis

County, M., 447 F.3d 569, 582 (8th Cr. 2006).

For all of the foregoing reasons, there sinply is no
evi dence denonstrating that MIIs had a “neeting of the mnds” with
any governnent official to provide false information against
plaintiff such that MIls was transforned into a state actor.
Section 1983 liability therefore cannot attach to defendant MIIs
and he is entitled to sunmary judgnent on such clains. See Mller,
122 F.3d at 1098.

Li kew se, because MIls was not a state actor, plaintiff
cannot nmai ntain a conspiracy action agai nst hi munder 8§ 1985 in the
absence of evidence that MIIls’ actions were notivated by cl ass-

based aninus. Steele v. City of Beneji, 257 F.3d 902, 905-06 (8th

Cr. 2001) (citing Bray v. Alexandria Wnen's Health dinic, 506

U S 263, 268-69 (1993)). No such evidence exists here. Further,
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as di scussed above, given plaintiff's failure to present specific
material facts that MIls fornmed an agreenent with the officers to
violate plaintiff’s constitutional rights, MIls is entitled to
summary judgnent on plaintiff’s claimthat MIls participated in

any such unl awful conspiracy. Reasonover, 447 F.3d at 582.

To the extent plaintiff seeks redress from defendant
MIls under 8 1986 for his failure to prevent others from engagi ng
in a conspiracy against plaintiff, such claimis addressed infra at
Section I1.E

C. Def endant Sheriff Torres

In his Second Anended Conplaint, plaintiff alleges that
def endant Sheriff Torres was personally and actively involved in
the investigation of crimnal activity at the MIls property on
June 13, 2001; personally participated in the arrests of the
various individuals on the MIIls property on June 13, 2001; and
personal |y participated in devel oping a plan with Detectives Cottle
and Manyx to obtain false information from MIls to secure
plaintiff’s arrest. The evidence produced by defendants, however,
shows Sheriff Torres not to have had any personal involvenent in,
nor any direct responsibility for, the investigation on the MIIs
property on June 13, 2001, the subsequent arrest of plaintiff, or
plaintiff’s subsequent detention. (Cottle Affid., Exh. 5.)
Plaintiff has presented nothing to the Court to denonstrate

ot herwi se. Because t he undi sputed facts show that def endant Torres
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had no involvenent in the unconstitutional conduct as alleged by
plaintiff, defendant Torres is entitled to summary judgnment on such

claims. See G emons v. Arnontrout, 477 F.3d 962, 967 (8th Gr.

2007) .

To the extent plaintiff seeks to attach supervisory
litability to defendant Torres for his alleged failure as sheriff to
prevent his subordinates fromviolating plaintiff’s constitutional
rights, such claimis addressed infra at Section II.F.

D. Def endant Det ective Cottle

Plaintiff clains that Detective Cottle participated with
Det ective Manyx and Sheriff Torres in devel oping a plan to induce
MIls to provide false information against plaintiff. Plaintiff
al | eges that the purpose of this plan was to inplicate plaintiff in
the crimes which occurred on MIIs’ property on June 13, 2001, and
thus provide a basis upon which to seek crimnal charges agai nst
plaintiff. Plaintiff clainms that such conduct resulted in
plaintiff's arrest on a warrant issued wthout probable cause
inasmuch as it was issued on knowingly false and m sl eading
statenents. For the followi ng reasons, plaintiff’'s clains nust
fail.

As discussed supra, plaintiff has failed to present any
evi dence to counter defendants’ show ng that the statenents nade by
MIls to Detectives Minyx and Cottle regarding plaintiff’s

involvenent in the activities of June 13, 2001, were not the
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product of any plan to procure false information against plaintiff
for the purpose of securing an arrest warrant against him
Defendant Cottle is thus entitled to summary judgnent on such
clainms. |In addition, the evidence before the Court shows it was
reasonabl e for Detective Cottle and ot her | aw enforcenent officials
torely on the information provided by MIls in securing the arrest
warrant for plaintiff. Finally, a review of the evidence shows
there was sufficient probable cause upon which an arrest warrant
was sought for plaintiff and for the court’s issuance of the
war r ant .
1. Rel iance on Information Provided by MIIs

Plaintiff clainms that Detective Cottle should not have
relied on the information provided by MIlls and failed to
investigate MIIs’ clainms further before seeking crimnal charges
agai nst plaintiff.

Detective Cottle’'s reliance on MIIls statenents was
reasonable. First, the statenents contain indicia of reliability
in that MIls made self-incrimnating adm ssions to Detectives
Manyx and Cottle by admtting ownership of the property upon which
the illegal activity occurred and his personal know edge of and

participation in such activity. See United States v. LaMrie, 100

F.3d 547, 553 (8th Cir. 1996). To the extent plaintiff clains that
MIls statenments were not against his penal interest inasnuch as

he was prom sed that he woul d not be prosecuted, the Eighth Crcuit
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has found such an argunent to be “forecl osed by the rel evant case
law. ‘That the informant may be . . . prom sed a ‘break’ does not
elimnate the residual risk and opprobrium of having admtted

crimnal conduct.’” [d. (quoting United States v. Harris, 403 U. S.

573, 583-84 (1971) (plurality opinion)); see also United States v.

Carpenter, 422 F.3d 738, 744 (8th Gr. 2005). |In addition, MIlIs
provi ded detailed firsthand observations of the illegal activity,
sone of which had been observed by the officers thenselves, and
plaintiff’s involvenent therein. “There is an inherent indicia of
reliability in the richness and detail of a first hand

observation.” United States v. Warford, 439 F.3d 836, 841-42 (8th

Cir. 2006) (internal quotation marks and citation omtted).
Further, nothing before the Court shows that during their interview
of MIls, the officers had any reason to question MIIs’

t r ut hf ul ness. Cf. United States v. Robertson, 39 F.3d 891, 893

(8th Cr. 1994) (first-hand observation of an informant in a
personal neeting gives greater weight to an officer’s decision to

rely on that information). Contra Mieller v. Tinkham 162 F.3d

999, 1003 (8th GCr. 1998) (not reasonable for officers to rely on
informant’s statenents given officers’ know edge of conflicting
information concerning informant’s truthfulness). The officers

determnation here to rely on MIls statenments is further
strengt hened by the i ndependent corroboration of Deputy Darter who

1) observed a vehicle which fit the description of the vehicle
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driven by plaintiff leaving the MIIls property shortly before the
arrival of law enforcenent officials, 2) observed no other vehicle
to be present on the road at the tine, 3) l|located the suspect
vehicle a short tinme later inthe vicinity of plaintiff’s residence
with the hood to the engine conpartnment still warm and 4) | ocated
plaintiff in his residence upon the discovery of the suspect
vehicle. (Cottle Affid. Exh. 5 at pp. 5-6, Supplenmental Narrative
Report.) “If some information from an informant is shown to be
reliable because of corroboration, it is a permssible inference
t hat ot her, uncorroborated informationis alsoreliable.” LaMrie,
100 F.3d at 53. MIIls statenent was further corroborated by the
uncontradi cted statenent given by Mark WIllianms at the scene that
plaintiff was present on the MIIs property and engaged in ill egal
activity. (Wlliams Affid. at para. 3.)

To the extent plaintiff clains that defendant Cottle
shoul d have investigated the substance of MIIs’ statenments before
pursui ng charges against plaintiff, the undersigned notes that
“Ialn officer contenplating an arrest is not free to disregard
plainly excul patory evidence, even if substantial inculpatory
evi dence (standing by itself) suggests that probabl e cause exists.”

United States v. MKay, 431 F.3d 1085, 1090 (8th Gr. 2005)

(internal quotation marks and citation omtted). Nothing before
the Court shows defendant Cottle to have di sregarded any plainly

excul pat ory evi dence, however. |ndeed, evidence shows that further
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i nvestigation was conducted in this case as denonstrated by Deputy
Darter’s investigation of the suspect vehicle and its ownership
status, as well as his questioning of plaintiff and his conpanion
regarding plaintiff’ s whereabouts during the relevant time period.
Al t hough evi dence shows the vehicle in question not to have been
registered to plaintiff and that plaintiff stated to Deputy Darter
that he was at his own residence at all relevant tines (Cottle
Affid., Exh. 5 at pp. 5-6, 15; Wallace Affid.), such excul patory
information is not conpelling and indeed is overcone by the
totality of the circunstances then known to | aw enf orcenent |inking
plaintiff to the occurrences at the MIIls property on June 13,

2001. See United States v. MKay, 431 F. 3d 1085, 1090-91 (8th Gr.

2005); dinger v. Larson, 134 F.3d 1362, 1366 (8th Cr. 1998).

Plaintiff identifies no other excul patory evi dence nor presents any
evidence to the Court to denonstrate that any further investigation
woul d have exonerated plaintiff and thus negat ed probabl e cause for

arrest. See Kuehl v. Burtis, 173 F. 3d 646, 650-51 (8th Gr. 1999).

Accordi ngly, defendant Cottle is entitled to summary judgnent on
plaintiff’s claimthat his constitutional rights were violated by
Cottle' s failure to investigate the substance of MIIs’ statenent

bef ore seeking crimnal charges against plaintiff. See Brodnick

v. Gty of Omha, 75 F.3d 1261, 1264 (8th G r. 1996) (recognizing

that a police officer need not investigate a suspect’s alibi and

“conduct a mni-trial before arresting [the suspect].”).
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2. Probabl e Cause for Arrest
The Fourth Anmendnent provides that no warrants shal
i ssue, but upon probabl e cause, supported by oath or affirmation,
and particularly describing the person or things to be seized. The
probabl e cause requirenent applies both to arrest and search

warrants. Wng Sun v. United States, 371 U S. 471, 482 n.9 (1963).

Probabl e cause to obtain an arrest warrant exists when |aw
enforcenent officers have, at the nonent of arrest, know edge of
facts and circunstances grounded in reasonably trustworthy
information and sufficient in thenselves to warrant a belief by a
prudent person that an offense has been or is being commtted by

the person to be arrested. Beck v. Gnhio, 379 U S. 89, 91 (1964).

Probabl e cause is a “fluid concept - turning on the assessnent of
probabilities in particular factual contexts - not readily, or even

usefully, reduced to a neat set of legal rules.” [Ilinois v.

Gates, 462 U. S. 213, 232 (1983). “[Only the probability, and not

a prima facie showng, of crimnal activity is the standard of

probabl e cause.” Spinelli v. United States, 393 U S. 410, 419
(1969). Probabl e cause nay be based on the col |l ective know edge of
all law enforcenent officers involved in an i nvestigation and need
not be based solely upon the information within the know edge of
the officers on the scene, provided there is sone degree of

communi cation. United States v. Poe, 462 F.3d 997, 1001 (8th G r

2006) . Probable cause to arrest nmay arise in whole or in part from
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i nformation provided by a confidential informant. Draper v. United

States, 358 U S. 307 (1959); MCray v. Illinois, 386 U S. 300

(1967).

Here, the officers had information from both MIls and
WIllians that plaintiff was present and active in the production of
nmet hanphet am ne, and additional information from MIlIls that
plaintiff left the scene in a gray vehicle shortly before the
officers’ arrival. Such information was corroborated by the
officers own observations at the scene of materials used for
met hanphet am ne production and use, as well as Deputy Darter’s
observation of a vehicle — reported to be driven by plaintiff —to
| eave the M Il s property imedi ately prior tothe officers’ arrival
and locating such vehicle within mnutes thereafter in the near
vicinity of plaintiff’s residence with the engi ne conpartnment still
warm Al of this provided nore than anple probable cause upon
which the officers determined to seek an arrest warrant for
plaintiff’s involvenent in the illegal activity on the MIIs
property on June 13, 2001.

Therefore, for all of the foregoing reasons, defendant
Cottle is entitled to judgnent as a matter of law on plaintiff’s
claimthat he participated in a plan to obtain false information
against plaintiff so that a warrant could be issued for plaintiff’s

arrest w thout probable cause.
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E. 42 U.S.C._ 8§ 1986

Section 1986 of Title 42 of the United States Code

provi des t hat

[ e] very person who, having know edge that any
of the wongs conspired to be done, and
mentioned in section 1985 of this title, are
about to be commtted, and having power to
prevent or aid in preventing the conm ssion of
the sane, neglects or refuses to do so, if
such wongful act be commtted, shall be
liable to the party injured . . . for al
damages caused by such wongful act, which
such person by reasonabl e diligence coul d have
prevented|. ]

A claimunder 42 U S.C. § 1986 is dependent upon a valid § 1985

claim of conspiracy. Adans v. Boy Scouts of Anerica-Chickasaw

Council, 271 F.3d 769, 774 n.8 (8th Gr. 2001) (citing Lewellen v.

Raff, 843 F.2d 1103, 1116 (8th GCr. 1988)). Because plaintiff’s
clainms under 8 1985 fail (see Sections Il1.B-D, supra), his claim
under 8 1986 that defendants failed to prevent a violation of 8§
1985 nust |ikew se fail.

F. Muni cipal Liability — Lincoln County and Sheriff Torres

In his Second Anended Conpl aint, plaintiff contends that
the unl awful conduct to which he was subjected was caused by and
done in accordance with the policies, practices, custons, or usage
of defendant Lincoln County, M ssouri, which included the failure
of Lincoln County and Sheriff Torres to properly train deputy

sheriffs. In the Eighth Circuit, a party is unable to prevail on
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such theories unl ess an underlying violation of the Constitutionis
established. Brodnicki, 75 F.3d at 1266 (cl ains against the city
for i nadequate training or nmunicipal customlack nmerit where police
officers did not violate plaintiffs’ constitutional rights). G ven
the Court’s disposition of plaintiff’s constitutional clains, and
specifically, that no constitutional violations occurred in the
manner and nethod by which crim nal charges were brought agai nst
plaintiff on June 13, 2001, there exists no constitutional injury
upon which the plaintiff may prem se his clai mof nunicipal and/or

supervisory liability. 1d.; Neal v. St. Louis County, 52 F. Supp.

2d 1090, 1095-95 (E.D. M. 1999), aff’'d, 217 F.3d 955 (8th Gr.
2000). Consequently, defendants Lincoln County, M ssouri, and
Sheriff Torres cannot be liable to plaintiff and are thus entitled
to judgnent as a nmatter of law on plaintiff’s clains. Brodnicki,
75 F.3d at 1266; Neal, 52 F. Supp. 2d at 1096.

G State Law d ai s

| nasnmuch as the Court will dismss all clains over which
it has original jurisdiction, the undersigned declines to exercise
suppl enmental jurisdiction over plaintiff’s remaining state |aw

cl ai ns. 28 U.S.C. 8 1367(c)(3); see also Anderson v. Franklin

County, M., 192 F.3d 1125, 1131 (8th Gr. 1999); Anerican G vi

Liberties Union v. Gty of Florissant, 186 F.3d 1095, 1098-99 (8th

Cr. 1999) (when state and federal clains are joined and all

federal clainms are dismssed on a notion for summary judgment,
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state clains are ordinarily dismssed without prejudice); WIImn

V. Heartland Hosp. East, 34 F.3d 605, 613-14 (8th Cr. 1994)

(sane), cert. denied, 514 U S. 1018 (1995).*

Accordingly, for all of the foregoing reasons,

| T 1S HEREBY ORDERED t hat defendant Kerry MIIs’ Motion
to Dismss Plaintiff’s Second Anmended Conplaint or, in the
Alternative, Mtion for Summary Judgnent (Docket No. 99); and
def endants John Cottl e, Danny Torres and Lincoln County, Mssouri’s
Amended Motion for Summary Judgnent (Docket No. 120) are GRANTED to
the extent plaintiff seeks relief under 42 U.S.C. 88 1983, 1985 and
1986 for all eged violations of his constitutional and civil rights.

IT IS FURTHER ORDERED that to the extent plaintiff’s
Second Anended Conpl ai nt rai ses i ndependent and suppl enental cl ai ns
of alleged violations of state law, such clains are dismssed
W t hout prejudice pursuant to 28 U S.C. 8§ 1367(c)(3).

Judgnent shall be entered accordingly.

F ? . 7 S
-q-.f_ij/l{f- ole £'F."fé é ; sﬁf(ﬁé&

UNI TED STATES MAG STRATE JUDGE

Dated this 30th day of March, 2007.

“Plaintiff, of course, is free to pursue these clains in an
appropriate state court if he so chooses.
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